“India has acquired a reputation of an expensive legal system. In part, this
is because of delays but there is also a question of affordability of fees. The
idea is that a relatively poor person cannot reach the doors of justice for a
fair hearing only because of financial or similar constraints while it’s in our
constitutional values and republic ethics. It is a burden on our collective
conscience.’’
—President Ram Nath Kovind, on November 25, National Law Day
(IndiaLegallive.com)
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What Is Litigation
Finance ?
Definition
The practice of a third party funding litigation in exchange for a
cut of any proceeds that result from the lawsuit. Litigation
finance typically refers specifically to commercial cases. (also
known as legal financing, pre-judgment financing, legal finance).
Litigation finance arrangements increase the value of the
underlying asset.
In other words, many of plaintiffs step back because of lack of
financial back up. There we help plaintiffs by way of non recourse
finance.

Legal Position
in India

Maintenance is about people who are not party
to a legal case providing funding for that case,
and Champerty is Maintenance for a profit.
-Victoria Shannon

Ram Coomar Coondoo v Chunder Canto Mookerjee 1876 SCC OnLine PC 19
"a fair agreement to supply funds to carry on a suit in consideration of
having a share of the property, if recovered, ought not to be regarded as
being, per se, opposed to public policy. Indeed, cases may be easily
supposed in which it would be in furtherance of right and justice, and
necessary to resist oppression, that a suitor who had a just title to property,
and no means except the property itself, should be assisted in this manner.“
A transaction which is “inequitable, extortionate and unconscionable and
not made with the bona fide objects of assisting a claim” would be opposed
to public policy.

Legal Position
in India

Ram Lal v. Nil Kanth (1893 SCC OnLine PC 7)
The Privy Council went so far as to hold that: “agreements to share the
subject of litigation, if recovered in consideration of supplying funds to
carry it on, are not in themselves opposed to public policy”.
Bar Council of India v. A. K. Balaji, AIR 2018 SC 1382
…32. In India, with regard to Contingency fees, Rule 20 in Part VI,
Chapter II of the BCI Rules bars an advocate from stipulating a fee
contingent on the results of the litigation or from agreeing to share the
proceeds thereof. Rule 21 prohibits practices akin to champerty or
maintenance, and prohibits an advocate from buying or trafficking in or
stipulating or agreeing to receive any share or interest in an actionable
claim.

35. In India, funding of litigation by advocates is not explicitly
prohibited, but a conjoint reading of Rule 18 (fomenting litigation), Rule
20 (contingency fees), Rule 21 (share or interest in an actionable claim)

Allowed by
Supreme Court
of India

and Rule 22 (participating in bids in execution, etc.) would strongly
suggest that advocates in India cannot fund litigation on behalf of their
clients. There appears to be no restriction on third parties (non-lawyers)
funding the litigation and getting repaid after the outcome of the
litigation.

In U.S.A., lawyers are permitted to fund the entire litigation and take
their fee as a percentage of the proceeds if they win the case. Third

Validity in Other
Countries
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prohibited. In U.K., Section 58B of the Courts and Legal Services Act,
1990 permits litigation funding agreements between legal service
providers and litigants or clients, and also permits third party
Litigation Funding or Legal Financing agreements, whereby the third
party can get a share of the damages or "winnings“…

Future Scope In India
Best ROI against poor
Working Capital

Enable Proceedings

Higher ROI

The financial resources to enable
costly litigation or arbitration
cases to proceed.

A chance to Litigation Financiers
to get higher returns on their
investment

Constant needs

Revenue Centre

No Jurisdiction

Day by day, businesses are
shifting their financial burden
on Litigation Funders. Its raising

Due to this system, businesses to
turn their legal department from
a cost centre into a revenue

Funders do not have to worry
about the Legal Jurisdiction to
infuse funds into Litigation.

high demands and giving more
opportunities.

centre.

Due to Poor Working capital of the
Businesses, there are higher
opportunities
for
Litigation
Finance, which leads to higher
ROI

Who Can Be Funded?
Generally, claimants (which could include counter claimants)
are the recipients of TPF (third party funding) as they may
receive a monetary award in the case of a successful outcome,
since third party funding is premised on a contingent share in
such monetary award. There is however an upcoming trend for
insurance and other risk transfer arrangements for both
claimants and defendants.

What Costs Would TPF Typically Cover?
TPF can cover legal counsel’s fee, court/ tribunal’s
fee, cost of expert witnesses, pre-deposit, adverse
costs order, and other dispute-related expenses.
A 2015-16 survey found that litigants spend up to
INR 30,000 crores on legal costs in lower courts
alone.

What Kind of Disputes Are Funded?
Disputes that attract TPF generally include commercial
contracts, international commercial arbitration, class
action suits, tortious claims like medical malpractice
and personal injury claims, anti-trust proceedings,
insolvency proceedings, and other like claims that
have a calculated chance of resulting in a substantial
monetary award.

Parties' Perspectives
LITIGANT
Leverage capital to enforce rights
Allows the funds released to be used for core business (rather than
Expenditure on legal costs)
Enables pursuing claims that otherwise would not be brought
Non-recourse finance with zero cost of capital results in increased
operating profit and market value without any impact on EBITDA
Objective analysis of the dispute from the funder can bolster
assessment of “winnable” claims
Balances bargaining power between parties and encourages
settlement driven by merits of the case and not by imbalance in
risk tolerance
Discourages deep-pocketed parties from “gaming” the system by
burying the counterparty in paper
Benefits from the experience and expertise of a repeat-player in
the litigation market, including the funder’s ability to ensure
greater discipline from lawyers and other intermediaries
Assists in managing risks of litigation

FUNDER
Bloomberg reports high comparative return on
investment
Distinct asset class allows for diversification as
investment returns are not subject to the vagaries
of the financial market
Support cause based funding
Under-explored market that can effectively deploy
capital
Developing market gives higher returns

LITIGANT

Parties' Benefits

Immediately obtain necessary capital to pursue litigation
Improve opportunity to secure recoveries in line with case merits
Cover the cost of all litigation-related expenses
Free up resources to divert to other, income-generating areas
Offer flexible payment options for actual and prospective
borrowers
A simple, straightforward funding process of typically only a week
or less
Greater attorney independence
Less burden on working capital
Helps undercapitalized plaintiffs continue to pursue meritorious
cases by financing commercial litigation expenses
Provides capital injections for already-filed cases that experience
funding constraints
Unlocks liquidity for working capital
Provides a cushion for personal expenses
Allows companies to manage how litigation costs affect their
balance sheets
Enables greater access to top legal resources

FUNDER

High comparative return on investment
Under-explored market that can effectively deploy
capital
Developing market gives higher returns
Access to a growing alternative asset class
Investments in legal claims are generally uncorrelated
to capital markets
Out sized historical returns compared with other
alternative asset classes
Moderate time to liquidity compared to other
alternative investments
The Great chance at winning gives confidence to gain
more benefits

Steps
To Get
Funded

Post
Funds

Legal Spent in
Comparison With GDP
Civil Case

Yearly Near about total 3.915% of GDP are
being spent behind Lawsuits. Which may be
around Rs. 7,920,700,000,000/-.

Criminal

Family

Individually it may be as below,
1. Civil : 0.93% of GDP, Rs. 1,915,800,000,000/-

Consumer

2. Criminal : 2.77% of GDP, Rs. 5,706,200,000,000/3. Family : 0.065% of GDP, Rs. 133,900,000,000/4. Consumer : 0.07% of GDP, Rs. 144,200,000,000/5. Labour : 0.08% of GDP, Rs. 164,800,000,000/-
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